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Northern Division. 
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STATEMENT. 


The issues involved in this case arise in the follow- 
ing manner: 

The Fidelity Lumber Company is a corporation duly 
organized under the laws of the State of Washington 
and engaged in the wholesale lumber business. 
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Said company had issued its bonds which were se- 
cured "by trust deed on its propenty “and on or about 
the 7th day of June, 1915, the trustees holding said 
bonds commenced an action in the District Court of 
the United States for the Eastern District of Wash- 
ington, Northern Division, for the purpose of fore- 


closing the trust deed on said property. 


Certain general creditors of said corporation also 
commenced an action at said time and by agreement 
of parties and order of court the said two causes 


were consolidated, in equity. 


By order of said court on the 7th day of June, 1915, 
the defendant herein, the Union Trust & Savings 
Bank, a corporation, was duly appointed receiver 
of the said Fidelity Lumber Company with full power 
and authority to take possession of and preserve all 
the property and assets of every kind and description 
belonging to the said Fidelity Lumber Company, to 
marshal the liens against said property; to ascer- 
tain all debts and obligations of said company and in 
general to perform all of the usual duties of a trus- 


tee in chancery. 


Claims were filed with the receiver by numerous 
creditors of the company and the receiver filed a re- 
port in said court scheduling all the claims so filed. 


The appellants hereim represent one general class 
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of claimants. They are each holders of claims against 
the said Fidelity Lumber Company in the form of 
written obligations which are designated as “preferred 
stock certificates,’ some of which have riders or 
agreements on the part of the corporation thereto 
attached. These certificates and riders are substan- 
tially in the following form: 


eeiemecciiimtes thaw = 
lemon outlier Of ._...__ shares of the preferred 
stock of the Fidelity Lumber Company, of the 
par value of one hundred dollars per share, trans- 
ferable only on the books of the corporation by 
the holder hereof in person or by attorney, upon 
the surrender of this certificate of stock, prop- 
erly endorsed.” 


“The owner of this certificate of stock is en- 
titled to interest on the par value hereof at the 
rate of seven per cent per annum, payable semi- 
annually on the first days of July and January 
Gumecacmeycat, Ihe Fidelity Lumber Co. reserves 
the right, however, to retire this certificate of 
Stock, or any part thereof, at any time after five 
years and prior to ten years from date of 1s- 
suance hereof, by paying the holder hereof the 
par value of this certificate or such part thereof 
as is retired, together with accrued interest on 
the part so retired, and a premium of five per 
cent thereof, and said company reserves the right 
to retire this certificate or any part thereof at 
any time after ten years from date of issuance, 
by paying the owner thereof the par value of 
the part so retired, together with accrued in- 
terest thereon. This stock is issued pursuant 
to resolution adopted at a stock-holders’ meet- 
ing held January 5th, 1909.” 


“For value received, the Fidelity Lumber Com- 
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Dagny le@hely Gavemceam \yellieee = eee ee eee eee 
owner of preferred certificate of stock No. 
Be eee fOr. .-==_Sidnes Of THemolcrcmyea ssam@el 


of the Fidelity Lumber Company, to redeem 
Gdai@ stock atepal. Wir acciMed aitevech sat mile 
end of five years, from the date of said cer- 
tificate, upon written request of the holder, or 
his assigns. 
Dideliny seiner Gos, 
By. |. Walsony Sceneiaiy. 


Some of the claimants ask for the unpaid interest 
on these obligations. 

The receiver reported to the court on these claims 
and recommended that all of the same be disallowed. 
Objections to the report of the said receiver were 
filed by each of the appellants and upon final hear- 
ing the said objections were overruled and the report 
of the receiver was approved and the claims of these 
appellants were rejected and disallowed. 

This appeal is from the said order of said district 
court in rejecting and disallowing the said claims of 
these appellants, and in overruling the objections to 


the receiver's report. 


BRRORS RELIED ON. 


The error relied upon in this appeal is that the 
decree of the district court was erroneous in_hold- 
ing that the appellants herein were not creditors of 
the Fidelity Lumber Company and entitled to par- 
ticipate as such in the assets of said company, and 
were not entitled to recover for breach of the con- 
tract of the corporation to repay the purchase price 
of said stock. 


INGE. 


The so-called certificates of preferred stock did 
not make the holders, stock-holders of the corporation 
but merely created the relation of debtor and creditor. 


Heller vs. Nat. Marine Bank, 89 Md. 602, 
foeeam St.Rep. 212; 

ems Us. Camden etc. Ry. .Co., 36 N. J. 
a6 233 ; 

Westchester etc. R. R. Co. us. Jacksow, 77 
fee ot. 321 - 

img Us. tattle, 31 Ohio St. 116: 

Williams vs. Parker, 136 Mass. 205; 

Savannah etc. Co. vs. Silverburg, 33 S. E. 
evs (Ga.); 

Searnow vs. Texas Cons. etc. Asson, 87 
fecdmeiep, O12; 10 Cye. 575. 


The contract between appellants and the corpora- 
tion was no more than a conditional sale. There was 
one contract for the sale and repurchase of the stock, 
each object being a consideration for the other. Such 
a transaction is not prohibited by the statute making 
it unlawful for a corporation to withdraw or re- 
duce the capital stock. 

Mulford vs. Torrey Exploration Co., 45 Colo. 


ere POO Pac. 596; 

Vent vs. Duluth C. & S. Co., 64 Minn. 307, 
oi. VW. 7/0; 

Browne vs. St. Paul Plow Works, 62 Minn. 
90, 64 N. W. 66; 

Porter vs. Plymouth G. M. Co., 29 Mont. 
cove bac. 938; 
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Taylor vs. iawn 24>) Co, 6 @incwl7 ; 

Williams vs. Savage Mfg. Ce., 3 Md. Ch. 
418; 

City Bank of Columbus vs. Bruce, 17 N. Y. 
507) 

Ex parte Holmes, 5 Cow. 426; 

Bank of San Lis Obispo v. Wickersham, 
99 Cal. 655, 34 Pac. 444; 

1 Cook ow Corporatioms, Sec. 313; 

10 Cyc. 416. 


mR GUMENT, 


The question presented by this appeal is whether 
or not the written instruments as above set forth 
constitute the valid, legal and binding obligations 
of the company so that the holders thereof are cred- 
itors of the company and entitled to participate in 
the assets of the company as such, and entitled to 


recover for the breach of the contract set out. 


It is appellants’ contention that no matter what 
name was given to these written obligations, that 
as a matter of fact the entire contract between the 
corporation and the claimants created merely the re- 
lation of debtor and creditor; that the written obli- 
eations were the absolute promises of the corporation 
to pay the holder thereof a definite amount of money 
at a definite time with a fixed rate of interest there- 
on, the latter in no way dependent upon earnings 
and in no way as a dividend. The holders of the 
obligations were not entitled to participate in the 
management of the corporation in any way and no 
matter what name may have been given to said obli- 
gations, they were in fact the mere promises of the 


corporation to pay a certain amount with interest. 


In determining the rights of the parties in an ac- 


tion of this kind there are two things which are 
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proper to be taken into consideration by the courts: 
First, what was the comivact "Gr ihe partes as ee 
pressed by its terms; and second, what was the in- 
tention of the parties in making the contract as 
shown extrinsically as throwing lhght upon the in- 


terpretation to be placed upon the contract? 


It is our contention that these instruments taken to- 
gether were the mere written obligations of the cor- 
poration. As a matter of fact, they were a mere 
convenient method resorted to by this corporation to 
borrow money, and these contracts were issued by 
the corporation for such loans instead of issuing 
negotiable promissory notes. They are merely the 
interest-bearing obligations of the corporation and 
differ little in their legal effect from promissory 


notes. 


There are two classes of claimants holding this 
preferred stock. One class holds certificates to which 
a so-called rider or special agreement to repurchase 
was attached at the time; the other class holds certifi- 
cates in the same form but without any such agree- 
ment to repurchase. The lower court considered the 
two instruments as one contract, and we shall so 


discuss them. 


The primary question is whether the holders of 


the written instruments are mere stock-holders of 
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the company, or whether by the terms of this con- 
tract with the company they are creditors thereof 
and entitled to participate for breach of contract in 
the distribution of the assets of the company with 


the other creditors. 


It 1s our contention that by the terms of the con- 
tract between the parties the holders of these obli- 
gations are creditors of the company the same as 
the holder of any other interest-bearing bond or 


other obligation of the corporation. 


In many instances the courts have been called upon 
to determine the legal status of holders of corpora- 
tion indebtedness that are called “certificates of 


Stock. 


Each case must necessarily turn upon its own facts. 
No two cases are exactly alike, and hence precedents 
are not as valuable in such a case as they might 


otherwise be. 


The real question for determination is the true in- 
terpretation to be placed upon the particular con- 
tracts under discussion. Certain general rules, and 
certain collateral matters, as, for instance, the man- 
ner in which the corporation has treated the obliga- 
tions, are of assistance in determining the proper con- 


struction to be placed upon the written instrument. 


There are at least three things which we may 
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take into consideration in determining the proper con- 


StRUCHOMNO! tnesemcontnazers. Ney sare. 
(1) The language of the instruments themselves. 


(2) The resolution of the corporation under which 


the instruments were issued. 


(3) The use to which the company put the in- 
struments and the manner in which the company rec- 


ognized them. 


The so-called “certificate” and the collateral agree- 
ment must, of course, be construed together. for they 
constitute the contract between the parties. They 


are as follows: 


ais KCemiimes: that} = 224222 eee 
ome mOmiie liOle = == ee sliaes) Oleune sp heucrved 
stock of the Fidelity Lumber Company, of the 
par value of one hundred dollars per share, trans- 
ferable only on the books of the corporation by 
the holder hereof in person or by attorney, upon 
the surrender of this certificate of stock prop- 
erly endorsed. 

The owner of this certificate of stock 1s en- 
titled to interest on the par value hereof at the 
rate of seven per cent per annum, payable semi- 
annually on the first days of July and January 
of each year. The Fidelity Lumber Company 
reserves the right, however, to retire this cer- 
tificate Of Steck, or amy pait thereof, “at any 
time after five years and prior to ten years from 
date of issuance hereof, by paying the holder 
hereof the par value of this certificate or such 
part thereof as is retired, together with accrued 
interest on the part so retired, and a premium 
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of five per cent thereof, and said company also 
reserves the right to retire this certificate or 
any part thereof at any time after ten years from 
date of issuance, by paying the owner thereof 
the par value of the part so retired, together 
with accrued interest thereon. This stock is is- 
sued pursuant to resolution adopted at a stock- 
holders’ meeting held January 5th, 1909. 

For value received, the Fidelity Lumber Com- 


Pbelensby aeiees with__.____._.__.____ owner 
Gimpmuctenred certificate of stock No.-._________ 
Ot ———— Shares of the preferred stock of the 


Fidelity Lumber Company, to redeem said stock 

at par, with acrued interest, at the end of five 

years irom the date of said certificate, upon 
written request of the holder or his assigns. 

Fidelity Lumber Company, 
Bye |. Wilson, Secretary.” 
In the first place, it is to be noticed that the name 
which the corporation may have given the written 


instrument is not determinative of its legal character. 


Whether these instruments were designated “cer- 
tificates of stock,’ “interest-bearing obligations,” 
“ouaranteed redeemable obligations,” or by some other 
name, their legal effect must be determined from 


what they in fact are, and not what they are called. 


In Heller vs. National Marine Bank, 89 Md. 602, 
73 Am. St. Rep. 212, a case involving the rights of 
holders of so-called “preferred stock,” it is said: 

“The mere naming of it does not make it that 


which it is named, if in fact it is something else. 
Its properties and qualities determine what it 
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is. “~ * * ™ Calling Stock) pietemecde rec 
does not per se define the rights in such stock 
but these depend on the statute or contract un- 
der which it was issued. Elkins vs. Camden Gu: 
Rewer, SO INGNIE Jes ose | 


The court further says: 


“Courts are not influenced by mere names, they 
look beyond these and give the subject dealt 
with, the character, the status which its prop- 
erties denote it possesses. The qualities and 
properties of a thing are its essential, they de- 
fine and mark what it is, the name is purely 
accidental and is no part of the thing named. 
«+ “e « * If it possesses »chaimeteristes and 
qualities that are entirely foreign to preferred 
stock, as strictly defined, and are descriptive of 
something else, then the thing is obviously either 
not ordinary preferred stock or not preferred 
stock at all even thotiol i Wee ‘called pretesned 
stock, and have in addition to its own qualities 
some of the characteristics that do pertain to 
Dhetetieadl stock, — 


It is well said in the case of bier @s. Rigede wel 
Ginio Sm 116: 


“Tf we can understand the word ‘dividend’ in 
the sense of interest, and the word ‘stock in 
¢ Z 4 
the sense of debt, so that ‘certificate of stock 
will mean ‘certificate of indebtedness’ and ‘pre- 
ferred stock-holder’ mean ‘preferred creditors or 
; ae 
preferred certificate holders’ there is no trouble 
in so interpreting the act and making all its pro- 
visions harmonious and constitutional.” 


Again in the cited case it is said: 


“The question in such cases is not what did the 
parties call it, but what do the facts and cir- 
Cuinstances Feqiire the court to Galil.” 


13 


Applying these rules to the instruments in ques- 
tion, we find that while called “‘certificates of stock” 
they are, as a matter of fact, the absolute and un- 
qualified promises of the corporation to pay a certain 
definite principal sum, at a certain definite and fixed 
time, and to pay a certain, definite and fixed rate 
of interest thereon, at certain periods, until the prin- 
cipal becomes due and is paid. While lacking nego- 
tiability in the ordinary sense of that term, they 
meet every other essential of promissory notes in 
being “unqualified written promises to pay a certain 
sum in money at a definite time and at a fixed rate 


of interest.” 


One very essential and striking characteristic which 
of itself distinguishes these instruments from cer- 
tificates of stock is that they provide for the pay- 
ment of imterest on the face of these certificates at 
the rate of 7 per cent per annum, payable semi-an- 
nually. This alone makes these certificates unique 
and peculiar and distinguishes them essentially from 
the common run of preferred stock certificates. It 
is to be noted that the certificate makes no provision 
about the payment of “dividends” or about any pref- 
eremee tomtne extent of / per cent in “dividends.” 
The certificates do not provide that the holder is to 
have a preference over other stock-holders in the 


“earnings’ of the corporation. Nothing of the kind 
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can be claimed for the language used, for it clearly 
and unmistakably declares that ‘‘this instrument bears 
interest at 7 per cent per annum, payable semi-an- 
nually.” If the corporation did not earn one dollar 
this interest would still be due and payable. It has 
no relation whatever to the earnings, profits or divi- 


dends. It is intentionally designated as “interest.” 


It will be observed that it 1s not as some of the 
cases where a certain per cent is to be paid “if 
earned” or “out of dividends” or “from earnings” 
or “out of profits.” It 1s an absolute, unconditional 


promise to pay as “interest” a certain per cent. 


If this were an ordinary certificate of stock we 
take it that it would be void as against public policy 
for the corporation to provide by contract with its 
stock-holders, as stock-holders, that they should re- 
ceive a fixed and definite amount whether there were 
any earnings out of which the same could be paid 


OF NOL 


It is one thing for a corporation to agree with 
its creditors that it will give its written obligations 
to pay interest on a certain sum at a fixed rate, but 
it is a different thing for the corporation to agree 
with its stock-holders that it will declare and pay 
them dividends to a certain amount whether the same 


are earned or not. 
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If this was stock in the ordinary use of the term 
then the contract was illegal on the face of it as 
requiring the corporation to pay on stock a certain 
dividend whether any dividend at all was earned 


or not. 


On the other hand, if this contract is construed 
as we contend it should be, then it is perfectly legiti- 
mate and binding on the corporation. It is merely a 
method adopted by this company to borrow money 
and agree to pay to the lender a certain fixed interest 
thereon, and it was wholly immaterial to the creditor 
whether the company acquired any profits or could 


declare any dividends. 


The holder of this obligation was entitled to his 
interest, as interest, whether the company was pros- 
perous or not and utterly regardless of whether there 
were any profits or earnings to be divided. 

It therefore follows that the first primary and es- 
sential characteristic of stock is utterly wanting in 
these instruments, while on the contrary they are the 
legal and valid interest-bearing obligations of the cor- 


poration. 


In Westchester etc. Ry. Co. vs. Jackson, 77 Pa. St. 
321, the statute under which the stock was issued pro- 
vided that the holders thereof would be entitled to 
receive a “dividend” of 8 per cent per annum upon 


stock, payable semi-annually. The court held: 
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“The payment for his shares by Mr. Gray and 
the issuing of certificates to him by the defend- 
ant made as complete a contract as 1f he had 
been the purchaser of bonds instead of a sub- 
scriber for steck ~~ * 3) “A comparation 
may issue new shares and give them a prefer- 
ence as a mode of borrowing money, where it 
has power to borrow on bonds and mortgages, 
as preferred stock is only a form of mortgage.” 


Attention is also called tothe Zact iat silieco- 
called preferred stock was not intended to form a 
permanent part of the capital of the corporation, for 
provisions were made for its redemption, exactly as 
in the case at bar, and the court meld that ive fielder 
of this so-called preferred stock was a creditor of 


the company. 


It seems to us that this case is strikingly analagous 
to the situation im thevcase@at bar. “Ture in thes 
case the certificate provided for a “dividend” which 
the court construed to be interest, and exactly as in 
the case at bar the court held that the scheme of 
the corporation was merely a mode of borrowing 
money and that the issuance of the so-called certifi- 


cates of preferred stock was only a form of mortgage. 


Exactly as in the case at bar provision was made 
for the final redemption by the corporation of the 
certificates at their face value, and so, in the case at 
bar, the corporation expressly agreed “‘to redeem said 


stock at par with accrued interest at the end of five 


li; 


years from the date of said certificate upon written 
request of the holder or his assigns.” Therefore we 
have an interest-bearing written obligation providing 
for the payment of interest, as interest, whether 
earned or not, and providing absolutely that the com- 
pany may pay the principal in full at its option at 
any time after five years, and that at the request of 
the holder it must pay the principal with accrued 
interest at the end of five years. What other or 
different is this than a written obligation of the cor- 
poration bearing interest and payable at a certain 


date? 


In Williams vs. Parker, 136 Mass. 205, the stock 
contained a guarantee that the holder should receive 
“semi-annual dividends’ of a fixed amount. The 
court held that this provision for semi-annual divi- 
dends was in legal effect an absolute promise to pay 
this amount semi-annually whether there were divi- 
dends out of which it could be declared and paid 
or ven amar held that if it became necessary, the 
holder of this certificate could require the payment 
of this semi-annual amount in effect as interest out 
of the property of the company. ‘So im the case at 
bar, it seems to us no one can question that the 
holder of these certificates, at any interest paying 
date, could have maintained an action against the 


company for the interest then due, and it would have 
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been no defense whatever to such an action that the 
company had not earned any dividends out of which 
to pay said interest. If this promise of the com- 
pany could have been so enforced then it seems to 
us that the conclusion is inevitable that the contract 
was a debt, compelling and requiring the company 
to pay its obligations utterly regardless of whether 
it was earning any profits. If this be true, then the 
instrument 1S not stock, and no mMamer What iets 
called, it is nothing more than the enforceable obli- 
gation of the company, or, in other words, nothing 


more nor less than evidence of a debt. 


In the case of Burt vs. Rattle, 31 Ohio St. 116, 
there is a very similar state of facts to the case at 
bam li that case the certificate provided tian ihe 
company would guarantee semi-annual dividends at 
a rate of 4 per cent per annum and guaranteed the 
final payment of the face value of the obligation on 
a certain date. The obligation was described and 
designated as “preferred stock.” The case is prac- 
tically on all fours with the case at bar, with tlie 
exception that “dividends” were to be paid, while in 
the case at bar the company was to pay “interest.” 
So that the instant case is a stronger one on the 
theory of the certificate being the debt of the cor- 
poration, than is the cited case. “Tile Ghio cont 


refers to the holders of these certificates, saying: 
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“They have no right to vote or to take any 
part in the possession or control of the concern. 
They gain nothing by its success and lose noth- 
ing by its failure. They have no participation 
im either its prouts or losses. = ~*~ == * 94 
man who advances his money to a corporation 
and takes a bond and mortgage for its re-pay- 
ment and who by express agreement between the 
parties takes no risk or interest in the concerns 
of the company, is a creditor of the company, 
and to call him a stock-holder is a simple mis- 
nomer. He is a creditor and remains a creditor 
until by some future act of his own he elects 
to become a stock-holder or otherwise changes 
his relation. The right to become a stock-holder 
does not make the possessor a stock-holder.”’ 

This is especially true of the instant case. The 
holders of these certificates had no right to vote or 
to take any part in the possession or control of the 
concern. They gained nothing whatever by its suc- 
cess and lost nothing by its failure. They were en- 
titled to their interest, no more and no less. Whether 
the company was prosperous or operated at a loss 
was wholly immaterial to them. They got their 7 
per cent interest semi-annually in any event. As the 
Ohio court says, they took no risk or interest in 
the concerns of the company, and simply were en- 
titled to draw interest on the principal of the obliga- 
tion when the same became due, and such a party is 
a creditor of the company and to call him a stock- 


holder is a simple misnomer.” 


Again, the case of Savannah etc. Co. vs. Silverberg, 
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33 S. E. Rep. 908, is so very closely in point as to 
the facts and the issues involved that we especially 


call the court’s attention to it. 


The certificates were almost identical in form with 
those in the case at bar. ‘They provided that the 
holder should receive a “dividend” of 8 per cent per 
annum. The holder was denied the right to take part 
in stock-holders’ meetings and the contract provided 
that the stock should be retired at a certain date. In 
every essential particular the stock was of the same 
kind as that in the case at bar. The court held that 
the resolution authorizing the issuing of the stock 
should be taken into consideration with the certificate 
in determining the construction to be placed upon it. 
The court discusses the various propositions as to the 
withholding of the right to vote, the use of the word 
“dividend,” the fact that the issue was to be re- 
tired, and the other matters shown in the certificate. 
In every essential the case is identical) with the case 


at bar, and the court concludes: 


“Looking at the substance of the contract now 
under investigation, our final conclusion 1s that 
the relation of lender and borrower arose _ be- 
tween the parties and that the paper issued at 
the time the money was advanced, although in 
its forty it appears to be m@ cériiieate of Sidr, 
is, in fact and in substance, simply an evidence 
of indebtedness which the holder has a right to 
eniorce agamst the person @xecutime) if,” 
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It will be noticed that in the cited case the certificate 
provided that the holder should receive a “dividend,” 
and again we call the court’s attention to the fact 
that there is no reference whatever to a dividend in 
the case at bar. These certificates provide for interest 
and nothing else. In the cited case provision was 
also made that the stock should be retired at a cer- 
tain date, exactly as in the case at bar. As the Geor- 
gia court declared, it is essential to look at the sub- 
stance of the contract and not merely at the desig- 
nation that is given the instrument, and that as a 
matter of fact the so-called certificate is simply an 
evidence of indebtedness, bearing a fixed rate of in- 
terest and requiring unconditionally its absolute pay- 


ment on a certain fixed date. 


Mivescace ot Siarvow vs. Texas Coms. Compress 
Mfg. Asson’, 87 Fed. Rep. 612, involves a discussion 
of the question of preferred stock. In this case the 
certificates provided for a guaranteed dividend of 6 
per cent “to be paid only out of the net earnings 
of said association.” It will be observed at once that 
this very materially differs from the certificate in 
the case at bar because it provides not for the pay- 
ment of a certain definite amount as interest in any 
event, but expressly provides that the dividend is to 
be paid only out of net earnings. In discussing the 


case the court says (page 616): 
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“The preferred stock-holder has no vote or 
voice in the management of the corporation. He 
possessed none of the rights of a common stock- 
holder as such, and about the only difference be- 
tween him and the ordinary lender of money was 
that he was not to receive his interest unless 
there were sufficient net profits to pay the same. 
Therefore so far as the face value of the pre- 
ferred stock is concerned, it is in the nature of 
a debt against the corporation and the interest 
thereon becomes a debt as soon as it can be 
shown that there were profits wherewith to pay 
it, and becomes a lien prior to the rights of 
the holders of common stock upon the net earn- 
ings if there were such, for the amount of the 
dividend, and can be followed wherever invested 
by the company.” 


Now applying this rule to the facts in the case at 
bar, it seems to us there can be no escape from the 
proposition that the holders of these certificates of 


preferred stock were creditors of the company and 


were in effect mere “ordinary lenders of money.” 


In the cited case it is held that they would be 
such creditors if they were to receive interest in amy 
event regardless of net profits. That is precisely 
the contention we are making in the instant case. 
The certificates of stock on their face do not call for 
the paynrent of a dividend or amterest “2 thessame 
was earned,” but as we have heretofore pointed out, 
require the company to pay a definite amount of in- 
terest,~as interest, utterly regardless of eatrimes. Tire 


rule recognized in the cited case is especially applica- 


Ze 


ble to the case at bar and the reasoning therein, it 
seems to us, is conclusive on the proposition that 
im@er the tens of the comtmact in the instant case 
the relation of debtor and creditor was created by 


these certificates. 


We can see no good reason why the holdings of 
these courts should not be followed in the instant 


Case. 


Undoubtedly in the great majority of instances 
where preferred stock is issued the holder thereof is 
a stock-holder and not a creditor. Many instances 
have arisen in which the question has been discussed 
regarding the rights of the holders of such stock as 
against the holders of common stock. Such cases can 
be of no assistance in the determination of the propo- 


sition involved in this case. 


Each case must be decided according to its own 
facts and the authorities we have cited show the 
holdings of the courts in cases so nearly analagous 
to the case at bar as to be most persuasive in the 


determination of this question. 


ICE. 


But we are not limited in determining this matter 
merely to the language of the written instruments. 


As we have heretofore demonstrated, in and of them- 
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selves these instruments on their face show that they 
create the relation of debtor and creditor and not 
the relation of a stock-holder to the corporation. 
Our position in this regard ts enforced and cor- 
roborated by the resolution adopted by the corporation 
authorizing the issuance of this so-called stock, or, in 


other words, creating the loan. 


The resolution not only authorizes the issuance 
of the written instruments in the form set forth above 
but provides that the company should “guarantee” 
the payment of the interest thereon. This is con- 
ceded in the stipulated facts in this case. (Transcript 


page 41.) 


So that the corporation in authorizing this loan 
and the issuance of these evidences of debt made no 
mistake as to what it was doing. It did not intend 
to isstie stock that should have a preference in divi- 
dends or earnings, but it provided for the issuance 
of these obligations and that it should “guarantee” 
a payment of interest at the Fale @i Geven wen came 


per annum thereon. 


So that the company advisedly provided for the 
issuance of these written instruments guaranteeing 
the payment of interest regardless of earnings and 
expressly providing for the repayment of the loan 


at @ Ceéntiain Gate. 
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Under such a situation it is well said in 10 Cyc. 575: 


“The sound view plainly is that where the 
corporation guarantees, as is sometimes the case, 
not only interest on the stock, but also agrees 
to receive back or otherwise liquidate the prin- 
cipal of the shares at par, at a date named, then 
the certificates become substantially an interest- 
bearing bond of the corporation and the holder 
of it becomes to the fullest extent a creditor, 
although he may also have rights pertaining to 
a shareholder, such as the right to vote at cor- 
porate meetings. It has been pointed out that 
under some schemes what has been called ‘pre- 
ferred stock’ is really an interest-bearing de- 
benture of the corporation, which creates the re- 
lao of debtor and creditor between the Gor 
poration and the so-called share-holder.”’ 


This clearly is a “sound view” and is one that 
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aay applies to the case at bar. We comestinder 
the precise situation described in the text quoted. In 
the instant case the corporation “guarantees not only 
its stock but also agrees to receive back or otherwise 
liquidate the principal of the shares at par, at a date 
naimed,’’ and as is said in the text, under such circum- 
stances “the holder becomes to the fullest extent a 
creditor.’ Such an obligation creates the relation of 


debtor and creditor ‘“‘to the fullest extent.” 


Numerous cases can be found holding to the gen- 
eral proposition that ‘a holder of preferred stock is 
not a creditor of a corporation.” Generally and 
broadly speaking, that is true, and we are not dis- 
puting such a proposition. But the important and 
distinguishing point we are urging is, that by the 
ferims Of fas contract, the claimants were not jre- 


26 


ferred stock-holderssat all. The whole “matter oi 
distinction in the cases turns upon the construction 
of the particular contract. If by the contract the 
relation of debtor and creditor was created, then we 
have the rights of a creditor, and can not, and should 
not be deprived of these rights, under a general rule 
iat “ordinarily tle Wwolder Of “pretemmed stock is not 
a creditor. But we have yet to find the case holding 
that where a corporation issues its written obliga- 
tions bearing a fixed rate of interest which it “guar- 
antees” to pay, utterly regardless of earnings or 
dividends, and expressly agreeing to repay the face 
of the obligation on a certain date, that the holder 


of such an obligation is not a creditor. 


The case of Spencer vs. Smith, 201 Fed. Rep. 647, 
referred to in the opinion of the learned District 
Judge and which no doubt will be relied upon by 
counsel for appellee, does not controvert our position 
in the least. The court announces the general propo- 
sition that holders of preferred stock are not cor- 
porate creditors. We concede this proposition. It 
is held that the certificates in that case made the 
holders thereof stock-holders and not creditors, but 
there is a very clear distinction between the instru- 
ments in that case and the ones m the case at bar. 
In that case the instruments possessed the most es- 


sential and pronounced characteristics of stock, namely, 


ae, 


that they were “entitled to cumulative dividends of 
ten (10) per cent per annum payable quarterly, com- 
mencing April Ist, 1906, from the net profits of the 
corporation before any dividends are paid on the 
common stock, and the common stock is entitled to all 
dividends in excess of said ten (10) per cent.”” Who 
would claim that this created the relation of debtor 
and creditor? The holder was to participate in 
dividends if dividends happened to be earned. But 
in our case the corporation bound itself to pay inter- 
est as interest, whether anything was earned or not. 
This one thing makes the cases clearly and plainly 


distinguishable. 


In the one case, the holder, like every other stock- 
holder, was merely to be preferred to a certain ex- 


tent in dividends if dividends were earned. Like any 


other stock-holder he had to await the earning of 
dividends before anything was due him. In our 
case, however, the relation of debtor and creditor was 
absolutely fixed from the very start. If the corpora- 
tion had not paid the interest it agreed to pay when 
an installment became due, an action could have been 
maintained at once to recover it. Would it have been 
any defense that no dividend had been earned out of 


which to pay it? By no means. 


In the Spencer case, however, no action could have 
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been maintained except for participation as a_stock- 
holder in properly earned dividends. In the Spencer 
case the contract as construed by the court provided 
“if thereafter the corporation made profits, the holder 
of any preferred stock would receive dividends; and, 
if at any time the corporation was dissolved and its 
assets were distributed, the preferred stock would be 


preferred as against the common stock.” 


Undoubtedly this made the holder merely a holder 
of preferred stock and not a creditor. But how 
different is the situation in the case at bar, when 
the relation of debtor and creditor was created the 
instant the instruments were issued under a guar- 


antee to pay seven per cent interest in any event. 


Furthermore, it is to be noted that while this in- 
strument declares that the holder owns “‘shares of 
the preferred stock of the Fidelity Lumber Company,” 
it nowhere, by express statement or even intimation 
suggests, wherein, how, over whom, or what, it has 
any preference. Jt makes mo reference to the coim- 
mon stock. It does not say, as in the great number 
of cases, including the Spencer case, that it is to be 
preferred by being entitled to dividends from the net 
profits “before any dividends are paid to the common 
stock.” Jf it did, tiem it would of course be preferred 
stock,—a stock with a preference over other stock, 


in dividends 1f dividends were earned. 


ye, 


In the instant case it 1s of no little significance that 
a so-called “preferred stock,’ by no contract, resolu- 
tion or otherwise, makes any preference whatever to 
the thing over which it is to be preferred or the man- 
ner in which that so-called “preference” is to be 


secured. 


As has been well said: “Calling such a contract 


as this ‘preferred stock’ is a mere misnomer.”’ 


As well might the corporation have denominated 
it a dozen different things as to have called it “pre- 
ferred stock” and then created no preference over 


anybody or anything by the contract. 


It did nothing more nor less than issue its paper 
due in five years and bearing seven per cent interest 
and call it “preferred stock” instead of calling it by 


its true name. 


If any case can be found holding that a contract 
with terms of this kind, either in language or legal 
effect, makes the holder a stock-holder and not a 
creditor of the corporation, we must confess we have 
been unable to discover it. We do not believe any 


Siem case can be found. 


ble 


Again, in considering and determining the true 


interpretation to be placed upon the contract in ques- 
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tion we should take into consideration the manner 


in which the parties themselves treated it. 


If this contract was a mere Cemmneave ons icterhce 
stock and is ambiguous in not disclosing wherein the 
preference lies or over whom the holder has a pref- 
erence, we ought to get some light on this question 


by ascertaining how the parties themselves treated it. 


For example, if the company made profits and 
declared dividends and the holders of this stock were 
given a preference in these dividends and received 
and accepted the same, it would furnish us very 
valuable data from which to determine the true char- 
acter of the contract as intended and as construed 


by tie patties stWemisely es: 


But letus seewhat indact happened, ~~~ ~~ Winene 
is no pretense that this company ever declared any 
dividends in any way, sliape, manner or form, and 
there is no claim that the holders of these certificates 
participated in any such dividends to the extent of 7_ 


per cent or any other amount. 


On the contrary, it affirmatively appears irem “the 
agreed facts in the record (Transcript page 44) “that 
as to a large amount of this preferred stock, interest 
cas in fact paid at the rate specified in that certifi- 
cate and at the time fixed in the certificate, and with- 


out reference to the fact as to whether the company 
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had earned dividends out of which the same could be 
paid and was in fact so paid.’ In other words, this 
company and the holders of these certificates treated 
this obligation as being exactly the thing it was, 
namely, the interest-bearing indebtedness of the cor- 
poration, and at the time fixed in the certificate, to- 
wit: twice a year, without any reference whatever 
as to whether the corporation had earned any divi- 
dends at all or not, this interest was paid. Why 
was it paid? Because a stock-holder was having 
preference over other stock-holders in a dividend which 
had been earned or declared? By no means. It was 
being paid as iterest because the company had _ bor- 
rowed this money from the holder of this paper, and 
had agreed to pay him interest on it, and because the 
interest was then due. If he was a stock-holder could 


he have demanded such payment? 


It seems to us that it is exceedingly significant that 
from the time of the issuance of these certificates 
and while this company was a going concern, with- 
out any claim whatever that it earned a dollar of 
dividends, or that these so-called stock-holders had 
a preference in dividends over other stock-holders, 
the company continued to pay the interest which these 


contracts called for seasonably. 


Certainly the parties themselves, both the corpora- 


tion and the stock-holders, understood and construed 
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this contract as creating the relation of debtor and 
creditor from its inception and throughout acted in 


accordance with such understanding. 


Can it now be said that the receiver of this com- 
pany is in a position to ask the court to construe 
this contract other and different than its own terms 
plainly provide, and as the parties themselves have 
construed it and acted upon it during a long period 
of time? It is elementary law, requiring no citation 
of authorities, that where a contract 1s doubtful it 
will be construed by the court where possible in the 
manner in which the parties to it have acted upon 


and construed it. 


That is exactly what we are asking the court to do 
in this case, and the agreement which the parties 
themselves made and which they carried out in good 
faith on both sides and construed and acted upon, 
without doubt or question while the company was in 
existence, should, we submit, be fulfilled and carried 


out by the court under the existing condition. 


Another significant thing that we call the court's 
attention to in regard to this so-called stock is that 
the corporation not only issued it for money actually 
turned over to the company, but actually used it to 
pay for property purchased by the corporation. The 


corporation bought certain timber claims and_ paid 
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therefor part in cash and part in these certificates of 
stock with the agreement attached to “redeem” the 
same at a certain time and pay interest at a certain 
rate in the meantime. The corporation paid the 
interest at the times stated regularly, without refer- 
ence to the earnings of the company, and finally is- 
sued its promissory note, running for ninety days 
more time, in payment of the original obligation evi- 


denced by the certificate of stock. 


What more significant fact could there be as to 
how the parties understood and treated the contract? 
The corporation used these certificates exactly the 
same as their promissory notes and issued them in 
payment of property which it purchased. After keep- 
ing up the interest, when the obligation became due 
according to its terms, the corporation took up this 
paper and got a ninety days’ extension and issued 
its note for the debt. (Transcript pages 48, 49 and 
lielaties 


What clearer evidence could there be of how the 
parties construed and understood the contract than 


tmisetiamsaction 7 


Corporations do not thus deal with preferred stock. 
But the transaction was a proper and legitimate one 
in the purchase of property and the issuance of an 


interest-bearing obligation therefor. 
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Again, as fortifying our position, we call the court's 
attention to the fact that not only did the corporation 
pay the interest on these certificates in most intsances 
as it became due, but carried out the collateral con- 


tract and paid off the obligations as they matured. 


It is stipulated of record (Transcript page 44) “that 
of the issue of stock (referring to these certificates ) 
about $60,000 was in fact paid for in full by the 


company with the interest on it.” 


This is of vast significance in helping us to deter- 
mine the intention of the parties and the manner in 
which they construed this contract. Not only in issuing 
them and in paying interest on them but as well 
in paying them off at maturity, did the corporation 
treat these obligations as being nothing other or dif- 
ferent than debts of the corporation. It appears that 
before the receiver was appointed the holders of 
$60,000 of these certificates had been paid as the 
collateral contracts provided. We are only asking 
that as to these remaining creditors the same contract 
be carried out. That these claimants were less for- 
tunate than others in not getting their money does 
not deprive them of the right under their contracts 
to now receive the amounts due them. Until the re- 
ceiver was appointed the corporation never hinted at 
any claim that these certificates were not the deébts 


of the corporation. The corporation was issuing 
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them for borrowed money and in payment of prop- 
erty purchased. It was paying the interest thereon 
pest becante due. It was to a very “great extent 
paying off these obligations as they matured. No 
one had any thought that the contract was other 
or different than its terms expressed and as the parties 
treated it. We are merely asking the court to con- 
strue the agreement as the parties themselves con- 
strued it, and to direct the receiver to act as the cor- 
poration itself acted on these obligations. It is both 
legal and equitable that these claimants should be 
placed in the same position as other creditors holding 


similar obligations have been placed. 


ie 


It was the view of the trial court that the agree- 
ment on the part of the corporation to repay the 
amount received by it for these certificates was illegal 
and void. Even if so, the certificates without such 
agreement are merely debts. The theory 1s that if 
these certificates are nothing but certificates. of stock 
m the capital stock of the corporation, that then an 
agreement by the corporation to repurchase the same 
would be illegal under the statutes of the State of 
Washington. We do not admit that such a result 
would necessarily follow under such circumstances 


under the laws of that State, but let us, for the sake 
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of argument only, admit for the moment that such 
result would follow. If it be true, as a matter of 
law, that such a result would follow, then we con- 
tend this fact, of itself, sustains our claim as to the 
construction that should be placed upon the contracts. 
It certainly is not to be presumed that the corpora- 
tion undertook to do an illegal thing. If there is 
doubt in the matter, the courts will construe the con- 
tract as legal rather than illegal, if it 1s capable of 
such construction. This is hornbook law. If to call 
these obligations “stock” makes the contract illegal, 
then the corporation has committed a “legal fraud” 
upon these claimants, for it has taken their money 
under a promise to repay it, which promise it 1s 
now said is void, simply and solely because the ob- 
hgations are “stock.” Ji, on the oeter siamd) Sirese 
obligations are contracts or debts of the corporation, 
then they are perfectly legal and the corporation had 
a perfect right to enter into them and carry them 
out. Presumptions are to be indulged in favor of the 
legality of the transaction. If doubtful, the contract 
is to be construed as valid and not as illegal and 
void. The fact that these claimants will be deprived 
of their right to recover on a contract under which 
the other party has received the full benefit, should 
of itself cause the court to construe the instruments 


as legal if they are capable of such construction. 
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Sow that Se Subir sii Cit ebemititiesidat ihe com- 
tention of the receiver results in construing these in- 
struments as non-enforceable, that very fact should 
cause the court to place upon them that construction, 
if possible, which would uphold them, and carry out 
the intent of the parties. 

The question of the alleged illegality of the con- 
tracts was not placed in issue by the receiver either 
in his report as the ground for disallowance of appel- 
lants’ claims, or otherwise. We think that there 
should have been such an issue tendered if it is to be 


urged. 


However, as we have suggested above, the fact 
iigemsuen 2 claim is or can be made, im anmdon 
itself sustains our contention is to the manner in 


which the contracts should be construed. 


Again, we respectfully urge upon the court that 
even if the statutes of the State of Washington 
(Transcript page 63) provide that it shall be unlawful 
for the trustees of a corporation to in any way pay 
stock-holders any part of the capital stock of the 
corporation or reduce the capital stock of the com- 
pany except in the manner provided by law, that 
still under the undisputed facts in this case, the stat- 
ute would have no application whatever in this case, 
and could not be urged by the receiver to defeat the 


rights of these claimants. 
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In connection with this proposition we desire to 
call the court’s attention to the case of Mulford vs. 
Torrey Exploration Co., 45 Colo. 81, 100 Pac. Rep. 
596. This is a very well considered case and the 
argument therein is especially applicable to the situa- 
tion in the case at bar. It sustains our contention 
fully and supports our position by reasoning and 


precedents. 


In that case the plaintiff sued to recover on a con- 
tract by which the corporation agreed with him to 
repurchase certain shares of stock from the plaintiff. 
Tt appears that the contract for repurchase, exactly 
as in the case at bar, was executed contemporaneously 
with the issuance of the stock. There was no ques- 
tion in the cited case but that the instruments held 
by the plaintiff were certificates of stock in the cor- 
poration, and exactly as im the easesat bat Hicwques. 
tion arose on the breach of the contract made with 
the corporation at the time to redeem and pay for 
this stock. The statute of the State of Colorado on 
this subject is even stronger than the statute of the 
State of Washington. It is clear and concise and is 
quoted in the cited case. The Supreme Court of 


Colorado said, referring to this matter: 


“The statute upon which the defense is based, 
to the effect that the contract in question are in 
violation of the statutes of the state, is as fol- 
lows: ‘Tt shall not be lawful for such corpora- 
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tions to use any of their funds for the purchase 
of stock in their own company or corporation, 
except such as may be forfeited for the non- 
payment of assessments thereon, except as here- 
inafter provided.’ Section 485, 1 Mills’ Ann. St. 
This statute does not apply. The company de- 
simed to sell its treasury stock. It received tlie 
consideration agreed upon therefor. The plain- 
tiff only purchased upon the condition that he 
siemle have the right to returm thessteee sand 
have the consideration which he gave therefor 
returned to him. There was but one contract, 
namely, for the sale and repurchase of the stock; 
each object being a consideration for the other. 
The sale was therefore conditional. Such a trans- 
action is not prohibited by the statute. If, how- 
ever, it could be successfully contended that the 
contracts in question are wiltra vires, then the 
defendant can not escape lability thereon for the 
reason that, where a corporation reaps and re- 
tains the fruits of an act which is merely un- 
authorized, it will not be permitted to interpose 
ie derense ofawira wines.” 


This, it seems to us, is conclusive on the propo- 
sition involved in the instant case. The statute re- 
ferred to does not apply to such a situation at all. 
Exactly as in the cited case the company desired to 
sell its stock (assuming that the instruments herein 
are certificates of stock). These appellants only pur- 
chased upon the condition that they should have the 
right to return the stock and have the consideration 
which they gave therefor returned to them. There 
was but one contract, namely, for the sale and re- 


purchase of stock; each object being consideration for 


40 


the other. The sale was therefore conditional and not 
prohibited by the statute. 

If, however, it could be successfully contended that 
such a contract was ulira vires, then the corpora- 
tion can not escape liability for the reason that where 
a corporation reaps and retains the fruits of an 
act which is merely unauthorized, it will not be per- 


mitted to interpose the defense of ultra vires. 


In this discussion we are assuming for the sake 
of argument only, that this issue is properly before 
the court and that the claimants are “stock-holders,” 
and even if so, we most respectfully urge that under 
well recognized rules of law, such a contract as 
was made with these appellants in the instant case 
was perfectly valid and enforceable. If this was 
stock that was sold, it was sold under a written agree- 
ment as a part of the consideration made at the 
time of its issuance, that the corporation would take 
the stock back and repay the purchase price if de- 
manded by the holder. The stock was properly ten- 
dered back and repayment demanded. (Transcript 


page 92.) 


Under the authorities universally recognized, and 
which we believe can in no respect be disputed, such 
a transaction is perfectly valid and the corporation 
can not accept the money and then repudiate its por- 


tion of the contract under the claim of ultra wires. 
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And certainly if the corporation itself can not 


vepudiate the contract, the receiver can notedo so. 


The cases cited by the Supreme Court in the Mul- 


ford case fully sustain the position we take. 


In Vormt vs. Duluth C. & S. Co., 64 Minn. 307, . 
67 N. W. 70, the Supreme Court of the State of 
Minnesota, in conisdering such a contract for the 
repurchase of stock which was claimed to be ultra 
vires, said: 

“This provision of the contract constituted a 
material and substantial part of the considera- 
tion and inducement for the purchase of stock 
by plaintiff and if the purchase is void it seems 
to us that it vitiates the whole contract and is 
a sufficient reason for the recission of that con- 
teaet amd thesreturn of the purchase price, wich 
purchase price plaintiffs are demanding. But 
the better opinion, it seems to us, is, that which 
holds the original contract to be a conditional 
sale with the option to revoke and rescind in the 
purchaser.” 

It will be noticed in the case at bar that the agree- 
ment for the repurchase of the stock provides that 
it is to be “upon the written request of the holder 
Orimieedceaoms.’ (lranseript page 62.) Witerciore 
it was “a conditional sale with the option to revoke 


Omereceindeinethe puttchaser.” 
The case of Porter vs. Plymouth Gold Mining Coim- 
pany, 29 Mont. 347, 74 Pac. 938, is a very well con- 


sidered case and covers the proposition involved in 
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the case at bar. In that case a contract was entered 
into between the plaintiff and the corporation where- 
by the corporation agreed to sell to the plaintiff cer- 
tain shares of its corporate stock for an agreed price 
and agreed to repurchase the same at the expiration of 
six months, if the plaintiff so desired. The court 
held that there was but one contract, namely, for 
the sale and repurchase of the stock, each object 
beme tlie consideration ior themomler, | Whe sconan 
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“This contract was entire and indivisible. The 
sale could not be sustained unless the contract of 
repurchase could be enforced. Therefore, if a 
portion of the contract is ultra vires, the whole 
contract must fall. The corporation can not be 
heard to say that the sale was valid and the 
contract to repurchase was void without rescind- 
ing the sale and returning the purchase money, 
thus placing the other party in statu quo ante. 
The appellants have executed the: conthact vou 
purchase on their part by the payment of the 
purchase price. The corporation therefore has 
received from them something of value, which 
it would not have received except for its con- 
tract of repurchase. Jt can mot be leard to 
say: ‘True, I have received your two thousand 
dollars, which I promised to return to you upon 
the happening of certain events, but my promise 
in that regard was and is beyond my power to 
enter into, and, although the contemplated events 
have occurred, I will keep your money and will 
not perform my contract. Such action, if al- 
lowed, would be reproach upon the law. It 1s 
not honest or right, and right is the basic prin- 
ciple of all law.” 
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It was claimed in that case that the statutes of 
the State of Montana, as is here claimed for the 
statutes of the State of Washington, prohibited the 
reduction of the capital stock of the corporation ex- 
cept in a certain manner. The effect of the two 


statutes appears to be idetnical. 


Commenting on this question, the Supreme Court 
of Montana said: 


“Would the capital stock of the company have 
been reduced in violation of Section 438 of the 
Civil Code by the purchase of this stock? Sec- 
tion 438 of the Civil Code provides as follows: 
IDigeciors O1 corporations mustnol | ~ a 
reduce or increase the capital stock except as 
hereinafter specially provided.’ The mere re- 
purchase of this stock would not tend to de- 
crease the capital stock of the company unless 
the directors should absolutely merge or extin- 
guish the stock after its repurchase. The com- 
pany could own and deal with it just the same 
as it had done before the sale. It could be sold 
and issued again. The company would be in no 
different position as to this stock than it would 
have been had the transaction with appellants 
ime tegard tO it never ccirred. ~\Whem it sis 
transferred to the company, it becomes a part 
of its property. It is there for the creditors and 
stockholders. The capital stock is not decreased. 
A portion of the capital of the company may 
be unavailable until the stock 1s again sold and 
issued, but nothing is destroyed. Whether the 
stock is merged or extinguished or held as an 
asset for sale is much a matter of intention 
on the part of the corporation. If it is unlawful 
to decrease the capital stock, presumptively the 
directors did not violate the law. It would re- 
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quire some positive showing to the contrary to 
overturn this presumption. The following au- 
thorities lend sufficient support to this position: 
i Cook on Corporations, Seer ois) Walon ss. 
Muaami Exp. Co., 6 Mio Wl77 Sit, Gcmicwo: 
Columbus v. Bruce, 17 N. Y 9307 Vailas y. 
Savage Mig. Co, 3 Made Ch. 418; Exepanie 
Holmes, 5 Cow. 426; State v. Smith, 48 Ct. 266; 
Morgan v. Lewis, 36° @nigsst) 7 Neer 
Bank of San Luis Obispo v. Wickersham, 99 
Cal. 655, 34 Pac. 444.” 


It seems to us that the argument in this case is 
absolutely in point in the instant case and that it is 
unanswerable. The statute of the State of Washing- 
ton does not prohibit such a contract as the corpora- 
tion entered into in the instant case. As is so 
plainly said by the Supreme Court of Montana, “the 
mere repurchase of the stock would not tend to de- 
crease the capital stock of the company, unless the 
directors should absolutely merge or extinguish the 
stock after its repurchase.” “The company would be 
in no different position as to this stock than it would 
have been had the trasaction with appellants in re- 
gard to it never occurred.” “When it is transferred 
to the company it becomes a part of its property. It 
is there for the creditors amd Stock homer 
“Whether the stock is merged or extinguished or held 


as an asset for sale 1s mich A Wiiter o1 aIMtention 


on the part of the corporation. Jf it 1s unlawful to 


decrease the capital stock, presumptively the directors 
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did not violate the law. It would require some posi- 
tive showing to the contrary to overcome this pre- 
sumption.’ It seems to us that comment can not add 
to the clear announcements of the court in dealing 
with a situation identical with that in the case at bar, 
under a statute of the same import. The reasoning 
is conclusive. This statute of Washington does not 
in any way prevent the carrying out of this contract. 

We therefore submit to the court that the action 
of the trial court in denying the claims of these ap- 
pellants should be reversed, and that a mandate should 
issue requiring the receiver to pay the several claims 


of these appellants based on said certificates of stock. 


Respectfuly submitted, 
GHA RIMS 2 Eien 
PRE DERICK, EA minis: 
Solicitors for Appellants. 
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